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The EU human rights sanctions regime: Key challenges

[bookmark: _Hlk54817660][bookmark: _Hlk54817623]The adoption of a human rights sanctions regime in the EU faces a number of challenges: 

· The North American model for legislation that provides inspiration for the regime cannot be easily transplanted to the EU context but requires careful adaptation.   
· The issue to clarify is why the EU should create a horizontal sanctions regime to advance a human rights when most of its sanctions regimes address human rights breaches.
· The key challenge lies with the formulation of designation criteria: these must be compliant with due process standards to withstand judicial scrutiny while serving the purpose of the sanctions regime. 
· But what is the purpose? Is the sanctions regime meant to do? Perhaps it is time to explain to the public that the intention is not (always) to persuade the target to change behaviour but a) to protect the political opposition from repression; b) to deter further escalation or re-occurrence of the violation; c) to uphold norms; d) to align with international partners; e) combatting impunity, f) to deny the targets access to financial proceeds obtained from their actions or to assets that can be used for these actions.
· It is worthwhile clarifying the relationship between blacklisting and (international) criminal justice. Is blacklisting an “antechamber”, or a substitute for prosecution? It is not unprecedented for the EU to blacklist individuals in the interest of international prosecution. However, it listed war criminals Radovan Karadžić or Ratko Mladić after they had been indicted by the International Criminal Tribunal for the Former Yugoslavia. No pattern in the US: The first round of designations in the US Magnitsky Act featured 8 individuals designated for corruption, out of which 3 faced charges at home.  
· The formulation of conditions for de-listing is as central as the designation criteria. What actions are required for de-listing? This question is worth clarifying in case that behavioural change is desired. The US Global Magnitsky Act foresees the possibility of termination of a listing when the designee has ‘credibly demonstrated’ a ‘significant change in behaviour’ and ‘credibly committed’ not to engage in similar actions in the future. Yet, it is difficult to imagine how a designee can accomplish this in practice. The Global Magnitsky Act considers the appropriate prosecution of a designee for the activity for which sanctions were imposed as a reason for delisting.
· Another key challenge is to avoid inconsistencies: one should avoid listing criteria that allow for great discrepancies in the severity of the violations addressed. This will open the door to allegations of “double-standards”, already frequent in the sanctions domain. The existence of the sanctions regimes creates pressures for designations advocated by civil society.
· Alternatively, or concurrently, there is a risk of proliferation of designations allowed by the broadness of the criteria.
· A possible solution: The sanctions regime could be disaggregated into two sections: one dealing with breaches of international humanitarian law and a second one addressing human rights violations linked to large-scale transnational corruption.  
· Benefits: it would limit the scope of the regime, facilitate coherence with the US, Canada and UK sanctions regimes and recognise the interconnection between grand corruption and human rights violations. 
